STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
KAMAL ASSI LY,
Petitioner,
VS. Case No. 04-1762

MEMORI AL HOSPI TAL OF TAMPA,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause canme on for final hearing
before Fred L. Buckine, a duly-designated Adm nistrative Law
Judge of the Division of Admi nistrative Hearings, on Cctober 28,
2004, by video teleconference at sites in Tall ahassee and Tanpa,
Fl ori da.

APPEARANCES

For Petitioner: Kamal Assily, pro se
Post O fice Box 3446
Tanpa, Florida 33601-3446

For Petitioner: Robert W Horton, Esquire
Bass, Berry & Sinms, PLC
315 Deaderick Street, Suite 2700
Nashvill e, Tennessee 37238

STATEMENT OF THE | SSUE

The issue for determ nation is whether Respondent viol ated
the Florida Cvil R ghts Act of 1992, as anended, by

di scrim nating agai nst Petitioner by denying Petitioner



opportunities to establish an enploynent rel ati onship afforded
ot her workers of different national origin and by subjecting
Petitioner to disparate treatnment because of his national
origin, as alleged in the Petition for Relief.

PRELI M NARY STATEMENT

On February 12, 2003, Petitioner, Kamal Assily, filed a
Charge of Discrimnation with the Florida Conmm ssion on Hunman
Rel ations (Comm ssion or FCHR) alleging that Respondent,

Menorial Hospital of Tanpa, had discrimnated and retaliated
against himin violation of the Florida Gvil Ri ghts Act of
1992, as anended, Sections 760.01 through 760.11, Florida
Statutes (2000). The alleged discrimnation was based on
national origin.

On April 13, 2004, the Conmi ssion issued a |letter of
Determnation: No Jurisdiction. The determ nation was based on
t he Conmi ssion's investigation and resulting nmenorandum
submtted to the Ofice of the General Counsel who concurred
with the conclusion of no jurisdiction.

On April 27, 2004, Petitioner filed a request for
reconsi deration of the determnation with the Conm ssion, and,
on May 6, 2004, the Conmmi ssion directed Petitioner to refute its
determ nation of no jurisdiction by filing a petition for relief
with the Division of Adm nistrative Hearings (DOAH). On May 17,

2004, Petitioner's Petition for Relief, claimng discrimnation



on the basis of his national origin, was filed with the
Conmi ssi on.

On May 19, 2004, the Comm ssion referred the Petition for
Relief, Notice of Determ nation, and the Enploynent Charge of
Discrimnation to DOAH, requesting assignnment of an
Adm ni strative Law Judge to conduct all necessary proceedings.

On June 18, 2004, the Notice of Hearing, scheduling the
final hearing for July 20, 2004, and Order of Pre-hearing
I nstructions were entered. By Order of June 28, 2004, the final
heari ng was reschedul ed for August 27, 2004.

On August 9, 2004, Petitioner filed a Mdtion to Recuse
Judge, and, by Order of August 16, 2004, Petitioner's Mtion to
Recuse Judge was deni ed.

On August 24, 2004, an Order granting Respondent's Motion
for Continuance was entered, rescheduling the final hearing for
Sept enber 17, 2004.

By Order dated August 31, 2004, Respondent's Mdtion to
Confirm Qualified Representative was granted.

On Septenber 2, 2004, Respondent filed a second Mdtion to
Conti nue, and, by Order dated Septenber 17, 2004, the final
heari ng was reschedul ed for COctober 28, 2004.

On Septenber 23, 2004, Petitioner filed a Mdtion to Remand
the proceeding to FCHR and to direct FCHR to issue a final order

that Petitioner was an enpl oyee of Respondent, and the notion



was heard via tel ephonic conference on Cctober 1, 2004. By

O der dated Cctober 5, 2004, Petitioner's Mtion to Remand was
deni ed, and, by Order of the sane date, Petitioner was required
to conply with all outstandi ng di scovery and make hinsel f
avai l abl e for deposition no |later than 14 days before the fina
hearing schedul ed for Cctober 28, 2004. Petitioner did not
respond to Respondent's discovery and failed to conply with the
Oct ober 5, 2004, Order.

By Order dated October 11, 2004, Petitioner was required to
show cause within ten days why DOAH did not have jurisdiction
after FCHR s determ nation of no jurisdiction, and both parties
responded on COctober 21, 2004.

On Cctober 19, 2004, an Anended Notice of Video
Tel econf erence, scheduling the hearing via video tel econference
with sites in Tall ahassee and Tanpa, Florida, on COctober 28,
2004, was entered.

The final hearing took place on October 28, 2004, via video
tel econference with the parties |ocated in Tanpa, Florida, and
t he undersigned in Tall ahassee, Florida.

At the final hearing, the parties were advised that all
pendi ng notions, notions for reconsideration of previously ruled
upon notions, notions and counter notions for dismssal, notions

for remand, and all other notions not previously heard and rul ed



on woul d be taken under advi sement pending the concl usion of the
final hearing.

The undersi gned took official recognition, identified and
accepted as Court's (DOAH) exhibits: A1, Respondent's
confirmation of U S. Postal Service tracking nunber of a
Sept enber 2, 2004, confirnmed delivery of discovery request to
Petitioner's address of record, Post Ofice Box 3446, Tanpa,

Fl ori da 33601- 3446; A 2, Respondent's confirmation of U S.
Postal Service tracking nunber of delivery of discovery request
to Petitioner's address of record July 16, 2004, post to
Petitioner's address of record; and A3, Respondent's
confirmation of U S. Postal Service tracking nunber of a

July 22, 2004, delivery of discovery request to Petitioner's
address of record.

At the final hearing, Petitioner testified on his own
behal f but was precluded fromintroducing into evidence any and
all exhibits which were not provided to Respondent as directed
by the Order of Cctober 5, 2004.

Respondent presented the testinony of Robert Mtchell,
director of the Respiratory Care Departnent for Respondent, and
of fered 28 exhibits, all of which were accepted into evidence.

Al l outstanding notions of Petitioner and Respondent were

deni ed at the commencenent of the final hearing. The parties



were given | eave to renew any notion for the record during the
concl usi on phase of the hearing. Petitioner renewed his

Cct ober 7, 2004, answer/notion titled: Answer to Respondent's
Motion to Dismss and Petitioner's Second Motion to Dismss
Respondent's Representative and Motion to Strike and to
Sanction. Respondent renewed its Cctober 15, 2004, notion
titled: Respondent's Mttion to Dismss. Rulings on those
notions are made infra.

The one-volune Transcript was filed on Novenber 10, 2004,
and the parties were provided ten days after receipt of the
Transcript to file their proposed recommended orders.

On Novenber 24, 2004, Petitioner requested an extension of
time to file his proposed recormmended order, and, by Order of
Novenber 29, 2004, the tinme for filing proposed recommended
orders was extended to Decenber 10, 2004. Each party filed a
Proposed Reconmended Order on Decenber 13, 2004, and each
party's proposal was given thoughtful consideration by the
under si gned Adm ni strative Law Judge.

FI NDI NGS OF FACT

Based upon the observation of the witnesses and their
denmeanor while testifying; stipulations by the parties;
docunentary materials received in evidence; evidentiary rulings

made pursuant to Sections 120.569 and 120.57, Florida Statutes



(2003); and the entire record of this proceeding, the follow ng
rel evant and material findings of fact are determ ned:

Rel ati onshi p Between Petitioner and Respondent

1. At all tines material, Petitioner, Kamal Assily, was an
el ectroencephal ogram (EEG technician, and on June 1, 1996,
Petitioner signed a witten agreenent, as an "i ndependent
contractor," between Respondent, Menorial Hospital of Tanpa, and
Town and Country Hospital, working as an on-call EEG technician
to provi ded EEG servi ces when needed.! The term"on-call"
obligated Petitioner to respond and provi de services when called
by Respondent, and, given the time and date, Petitioner would
make hi nsel f available to provide EEG services. Petitioner was
free to offer and provide EEG services to both Respondent and to
Town and Country Hospital, another hospital |ocated in Tanpa,
Florida. Each "independent contractor” agreenment was for a
one-year (365 days) duration. Petitioner performed EEG services
under the independent contractor's contract(s), invoiced
Respondent, and was paid for services rendered. By adm ssion,
Petitioner acknow edged that Respondent: (1) did not wthhold
taxes (federal, state incone) from conpensation paid for his
services, (2) did not provide health insurance benefits to
Petitioner, (3) required Petitioner to secure and maintain
personal liability insurance for work perforned for Respondent,

and (4) did not direct, control, or supervise Petitioner's



actual work and performnce when he was engaged in performng
service as an EEG techni ci an.

Professional Liability |Insurance Coverage

2. As an independent contractor, Petitioner was required
by Respondent to secure, and Petitioner did secure, personal
professional liability (EEG insurance in the anount of one
mllion dollars per occurrence and three mllion dollars
aggregat e t hroughout the duration of each yearly contract.

3. Petitioner continued his independent contractor
rel ati onship with Respondent from 1996 to 1997 through 1999 by
signing yearly independent contracts. On Decenber 29, 2000,
Petitioner entered into and signed a witten agreenent, as an
"independent contractor,” with Respondent effective from
Decenmber 29, 2000, until December 29, 2001.2

Billing and Paynents for EEG Services

4. By invoice dated February 1, 2000, Petitioner invoiced
Respondent for EEG services perforned on four patients: MF.,
Novenber 2, 1999; D.C., Decenber 1, 1999; R G, Decenber 20,
1999; and M B., January 31, 2000, at a rate of $200.00 per
client for a total of $800.00. Respondent approved this invoice
for pay on February 22, 2000. Respondent w thheld no income
taxes, and no social security was wthheld from paynent to
Petitioner for EEG services rendered. It is noted, and found,

that Petitioner worked year after year with the aforesaid yearly



witten agreenent, as an "independent contractor,” with
Respondent from 1996 to 1997 through 1999 to 2000. Petitioner
signed every witten agreenent as an "independent contractor,"
and neither did Petitioner request Respondent to, nor did an
agent for Respondent, "sign" the yearly agreenents. Having
repeatedly entered into and signed each witten agreenent year
after year and not requiring Respondent's agent's signature each
year nullifies Petitioner's at-hearing argunent that the
agreenents were not signed by Respondent and thus not binding
nor sufficient to establish his relationship as that of an

"i ndependent contractor” and by inference established an

"enpl oyer - enpl oyee rel ationship."”

5. On April 1, 2000, Petitioner invoiced Respondent for
EEG services perforned on nine patients during the nonth of
March 2000, at the rate of $200.00 per EEG for a total of
$1, 800. 00. Respondent approved that invoice for paynent on
April 17, 2000.

6. On January 1, 2001, Petitioner invoiced Respondent
$800. 00, for EEG services perforned on January 1, 2001,
February 1, 2001; Septenber 1, 2000; and Novenber 1, 2000.

At all tinmes material, Respondent did not provide Petitioner
with health insurance benefits. Respondent w thheld no incone

taxes, and no social security was wi thheld from paynent to



Petitioner for EEG services rendered under the witten agreenment
as an "independent contractor" and invoiced on January 1, 2001.

Federal Taxes Wthheld from Paynent to Petitioner for EGG

Servi ces Rendered

7. At the end of each year Petitioner worked for
Respondent, from 1996 to 1997 through Decenber 29, 2000,
Petitioner received an Internal Revenue Service (IRS) 1099
income tax form from Respondent identifying and reporting the
total inconme paid for services during the preceding tax year as
"non- enpl oyee conpensation.” At no time during the 1996 through
2000 contractual relationship did Respondent provide, or
Petitioner request, an IRS W3 form summari zing total wages
pai d during the preceding year and the amount of federal income
taxes withheld fromthe enployee's total wages as reported to
the IRS. Petitioner's at-hearing, after-the-fact, argunent that
Respondent provided him "benefits"” in the formof discount food
in the hospital cafeteria is unworthy of serious consideration

Limtation of Services and Equi pnent Provi ded

8. Petitioner was limted to providing EEG technician
services only on an "as needed" basis and, when not working for
Respondent, remai ned "on-call"” subject to the schedul e of
Respondent's needs. During the tinmes Petitioner was not

provi di ng EEG technici an services to Respondent, he was free to
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provi de his EEG t echnician services to Town and Country
Hospi tal .

9. Respondent provided the EEG equi pnent, the work
facility location, and schedul e of services. Petitioner was
responsible, with respect to his EEG work product, to the
physi ci an requesting EEG services for his patients. Petitioner
was responsible, wth respect to notice of his work schedul e,
for mai ntenance and upkeep of EEG equi pnent and for reporting
protocol and resolution of conplaint to the director of
"Hospital Manager of Respiratory Care."” Petitioner was not
permtted to subcontract or hire-out any EEG services provided
Respondent under their witten agreenent.

Supervi sion of Petitioner's Perfornmance of EEG services

10. As director of "Hospital Manager of Respiratory Care,"
Ronald Mtchell was responsible for the overall functions of the
equi pnent and operators of the EEG equipnment. Included in his
overall responsibilities were assuring conpliance with hospital
protocol; at the request of physicians, providing EEG reports
and EEG test results; entering EEG test results into the
patients' charts; and cl eaning and nai ntai ni ng EEG nachi nery
after each use. M. Mtchell was Petitioner's contact person
with the hospital, but in no wi se nmanaged the "neans and
met hods"” in which Petitioner perfornmed his EEG services and

assi gnnents.
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Conpl ai nts Recei ved From Hospital Staff and Patients About

Petiti oner

11. During md-year of 2000, M. Mtchell becane concerned
about the overall services Petitioner was providi ng Respondent.
One maj or concern was Petitioner's habit of placing a copy of
the EEG test results on the requesting physician's desk but not
ascertaining that the physician's report had been accurately
transcri bed. A second concern was Petitioner's failure to place
the EEG test results on the patients' nedical charts.

M. Mtchell conferred with Petitioner regarding these matters,
requesting that in the future Petitioner would correct the
situation. Petitioner, relying on his independent contractual
docunent, refused to conmply with M. Mtchell's request w thout
an agreenent for additional conpensation being paid to himover
and above the anobunts charged for the EEG testing. Respondent
refused Petitioner's additional conpensation request, insisting
that the requested services were part and parcel of Petitioner's
contractual obligations.

12. M. Mtchell also began to receive conplaints from
pati ents and sone staff nurses regarding Petitioner's rude and
abusi ve conduct toward them |In August of 1998, one nurse
reduced her concerns to witing detailing Petitioner's rude
conduct to a long-tine patient who relayed her conplaints to the

nurse. M. Mtchell spoke to the patient, the patient's husband
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and the nurse involved. These three persons confirned
experienci ng rude and unprofessional conduct by Petitioner.
Thereafter the conplaining patient refused to permt Petitioner
to do another test on her person. \Wen Petitioner was
confronted by M. Mtchell and given an opportunity to respond,
Petitioner suggested the conplaining patient suffered with
"mental confusion."

13. On January 29, 2001, Petitioner wote a letter to
Conni e Hawt horn, chi ef executive officer (CEO of Respondent.
The first two sentences stated:

| am a service provider of
El ect roencephal ographi ¢ procedures (EEG who

is knowmn to Menorial Hospital. Certain
unsettling and growi ng concerns that involve
your enpl oyee Director Ron Mtchell, have

pronpted ne to seek your attention.
In the first sentence above, Petitioner identified hinself and
his relationship with the hospital, not as an "enpl oyee" as he
identified M. Mtchell, but rather as one who i ndependently
provi ded services. A fair and unbi ased reading of Petitioner's
| etter supports a reasonable inference that Petitioner did not
consi der hinself, as he considered M. Mtchell, as an
"enpl oyee, " but rather as an i ndependent contractor.

Care and Mi ntenance of EEG Machi nery

14. As the user/operator of the EEG machine, it was the

responsibility of Petitioner to maintain the EEG nachine in
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proper operating condition. This required the operator, after
each use, to clean, care, adjust, and nmaintain the EEG machi ne
used. In 1998, M. Mtchell received reports from ot her
hospital staff responsible for the "routine" nai ntenance of
hospi tal equi pnment that the EEG machi ne used by Petitioner was
left in a "nmess,” resulting frominproper w pe-down, clean-up,
and after-use care. Wen confronted by M. Mtchell wth this
i ssue, as he had in the past, Petitioner denied responsibility
for the condition of the EEG machi ne and suggested that the
condition of the EEG nachi ne was the result of inproper service
by the hospital's maintenance departnent.

Ful | - Time EEG Service Provider Hred by Respondent

15. In 1999 to 2000, Respondent hired an enpl oyee, Terry
Pinkl ey, to provide full-time EEG services to the hospital
When Dr. Tyler (no first nanme in the record), a staff physician,
became aware of the new EEG provider, he requested that
Petitioner be allowed to continue providing intra-operative EEG
services for his patients when he perforned surgery, and
Respondent acqui esced to Dr. Tyler's request. Petitioner was
thereafter restricted to on-call intra-operative EEG services by
request of only Dr. Tyler.

Pur chase of New EEG Machi ne

16. In the fall of 1999, an outside service provider was

called to provide overhaul maintenance service on the EEG
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machi ne at Respondent's facility. During the maintenance
process the service provider determ ned that the adjustnent
mechani sns on Respondent's EEG machi ne were inoperative. In
early 2000, Respondent purchased a new EEG machi ne. The
conpany's representative advi sed and cauti oned Respondent that

t he new EEG nachi ne shoul d not be used during surgery because of
the possibility of nmonitor failure. The "no surgery”
restriction on the new EEG nachi ne further reduced, to the point
of elimnating, the need for Petitioner's intra-operative EEG
services at the request of Dr. Tyler when one of his patients
was going into surgery.

Contracting Qut EEG Services

17. In May of 2000, Respondent determ ned that there was
an insufficient demand for EEG testing to keep its EEG enpl oyee
on staff. The EEG service was again offered to i ndependent
contract services for bid. Petitioner was informed of the bid
offering, but failed to enter his bid in a tinely manner. The
i ndependent contractor bid was awarded to Protech Neurol ogy
Services (Protech). By this time, Petitioner's dw ndling
wor kl oad that was previously restricted to intra-operative EEG
services only when requested by Dr. Tyler, dw ndled even
further.

18. In md 2000, M. Mtchell told Petitioner that the

hospital required a new i ndependent contract that accurately
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reflected his restricted EEG services to intra-operative EEG
services only when requested by Dr. Tyler. Petitioner submtted
several proposed i ndependent contracts, none of which was found
accept abl e by Respondent. Petitioner's |ast independent contact
of fer included an "excl usive non-conpete status" clause that
Respondent refused to accept. Petitioner's proposed "excl usive
non- conpete status" clause evidenced the intent of an

i ndependent contractor, not the intent of an enpl oyee seeking to
retain his enploynent.

Last | ndependent Contractor Enpl oynent with Respondent

19. In January 2001, M. Mtchell net wwth Dr. Tyler,
di scussing with himPetitioner's refusal to enter into a new
i ndependent contractor's contract reflecting Petitioner's
limted EEG service as intra-operative EEG services only when
requested by Dr. Tyler. Dr. Tyler agreed to discontinue
requesting and using Petitioner's EEG services. Having no
further need for EEG services previously provided by Petitioner,
Respondent, in February 2001, finalized and termnated its
contractual relationship with Petitioner, by noting on

Petitioner's February 2001 invoice that: "Kanal is no |onger a

service provider for Menorial Hospital. This is the last bill."

Thereafter, Respondent never again called Petitioner to perform

wor k as an EEG techni ci an.
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20. Prior to expiration of the Protech Neurol ogy Services'

May 2001 contract, Respondent, as was the past practice,
requested bids from potential EEG providers, to include
Petitioner. Petitioner refused to submt a bid for the May 2001
contractual EEG work with Respondent. Petitioner gave his
reason for not bidding as follows:

[ O ngoi ng pre-existing open and docunent ed

enpl oynent interest in Menorial Hospital of

Tanpa . . . essentially precedes and

supercedes the invitation-to-bid letter.
Petitioner's apparent intention of the above phrase, "[( ngoing

pr e- exi sti ng open and docunented enpl oynment interest,” wthout
provi ding an expl anation of record, was an attenpt to establish,
by inference, the basis of an "enpl oyee-enpl oyer" relationship.
An "enpl oyee-enpl oyer” rel ati onship, not by circunstances or by
after-the-fact, self-serving statenents of Petitioner, is not
inferred by the undersigned. The May 2001- 2002 EEG technician

contract was awarded to Protech

After-Term nation Activities by Petitioner

21. From May 29, 2001, until the filing of his initial
conplaint with the Conm ssion on February 12, 2003, Petitioner
engaged in an ongoing tel ephoning and letter-witing canpaign
with the CEO of the facility, with the division president of the
owner of Respondent's facility, and with the operations counsel

for the owners. Petitioner presented a witten proposed
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"settlenment agreenent” to resolve his disputed "ongoing pre-
exi sting open and docunented enpl oynent interest that precedes
and supercedes the invitation to bid letter."” On Septenber 6,
2001, operations counsel of the owner of Respondent's facility
wrote Petitioner informng him as Respondent had repeatedly
done so in the past, that there is no issue to settle and no
desire for continued comunication with him

Filing of Charge of Discrinm nation by Petitioner

22. More than two years after Petitioner last billed for
EEG servi ces provided in February 2001 (when Respondent
termnated its contractual relationship with Petitioner noting
on Petitioner's February 2001 bill that "Kamal is no |onger a
service provider for Menorial Hospital"), Petitioner
acknow edged, by item zing those events he clainmed in his Charge
of Discrimnation as: (1) the hiring of M. Pinkley in 1999,
(2) the contracting with Protech in May 2000 and June 2001
(3) the conversation he had with Respondent's director in
January 2001, and (4) term nation of his service as intra-
operative EEG technician for Respondent.

National Origin or Ancestry of Petitioner

23. Petitioner, a Title VII conplainant, did not offer nor
is there present in the record, evidence of Petitioner's racial
mnority status, either by establishing his national origin or

his ancestry, as that termis defined in Subsection 760.02(5),
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Florida Statutes (2003). Petitioner did not offer nor is there
present in the record, evidence that the national origin or
ancestry or racial status of M. Pinkley, who was hired by
Respondent in 1999 as a full-time EEG technician, was different
fromthat of Petitioner. The failure of Petitioner to establish
his national origin or his ancestry or racial mnority status
resulted in an inability to satisfy the first prong of a prim
faci e case burden of proof requirenment. Petitioner's failure is
fatal.

24. The evidence is clear that during all times material,
starting in 1996 until February 2001, when Respondent term nated
his services, Petitioner perfornmed EEG technician services for
Respondent as an i ndependent contractor.

25. The evidence is clear that the operative, factual, and
| egal relationship existing between Petitioner and Respondent,
starting in 1996 and conti nuing, year after year by separate
yearly witten contracts, through February 2001, was at no tine
an "enpl oyer -enpl oyee" rel ati onshi p.

26. The evidence is clear that during all tinmes material,
Respondent was an "enployer" as that termis defined in
Subsection 760.02(7), Florida Statutes (2003).

27. The evidence is clear that during all times material,
Petitioner was an "aggrieved person” as that termis defined in

Subsection 760.02(10), Florida Statutes (2003).
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28. The evidence is clear that Petitioner did not
establish his national origin or his ancestry, as that termis
defined in Subsection 760.02(5), Florida Statutes (2003).

29. Al the evidence of record, viewed nost favorably,
clearly denonstrated that Petitioner failed on the initial

burden of establishing a prima facie case of discrimnation.

By the Findings of Fact hereinabove, all other notions raised by
Petitioner and Respondent and taken under advi senent are noot.

CONCLUSI ONS OF LAW

30. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng pursuant to Section 120.569 and Subsections 120.57(1)
and 760.11(7), Florida Statutes (2004).

31l. Petitioner is a "person" within the neaning of
Subsection 760.02(6), Florida Statutes (2003).

32. Petitioner is an "aggrieved person” within the nmeaning
of Subsection 760.02(10), Florida Statutes (2003).

33. Respondent is an "enployer"” within the nmeani ng of
Subsection 760.02(7), Florida Statutes (2003).

34. Petitioner has nade allegations under the Florida
Cvil Rights Act of 1992. This act was patterned after Title
VII of the Cvil R ghts Acts of 1964 and 1991, Title 42 U S

Code, Section 2000, et seq. See Florida Departnent of Conmunity

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991); School
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Board of Leon County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA

1981).
35. Petitioner has the burden of proving by the
preponderance of the evidence that Respondent commtted an

unl awf ul enpl oynent practice. Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981).
36. The United States Suprene Court set forth the
foll owi ng burden of proof that nust be nmet by a Title VII

plaintiff in MDonnell Douglas Corp. v. Geen, 411 U S 792,

93 S. . 1817, 36 L. Ed. 2d (1973): The conpl ai nant nust carry

the initial burden of establishing a prima facie case of race

discrimnation. This may be done by show ng t hat

(1) conplainant belongs to a racial mnority; (2) conplai nant
applied and was qualified for a job for which the enpl oyer was
seeking applicants; (3) despite conplainant's qualifications,
conpl ainant was rejected; and (4) after rejection, the position
remai ned open and the enpl oyer continued to seek applicants from
persons of conplainant's qualifications. After the conplai nant
satisfies this burden, the burden shifts to the enployer to
articulate some legitimate, non-discrimnatory reason for the
enpl oyee's rejection. |If the enployer articulates such a
reason, the conpl ai nant nmust then be afforded a fair opportunity

to show that the enployer's stated reason was in fact, a

21



pretext. In Texas Departnent of Community Affairs v. Burdine,

450. U.S. 248, 101 S. C. 1089, 67 L. Ed. 2d 207 (1981), the
U S. Suprene Court reiterated that the plaintiff always retains
t he burden of persuasion. Once the plaintiff has established a

prim facie showi ng of discrimnation, the defendant need only

articulate--it need not prove--the existence of a legitimte,
non-di scrimnatory reason for its actions. The plaintiff then
retains the burden of persuading the court that the offered
reason is a pretext and that a discrimnatory reason |ikely
notivated the enployer in its actions.

37. In this proceeding, Petitioner failed to adduce
evidence in the record establishing the threshold burden of his
national origin or ancestry to prove that by his national origin
or ancestry he belonged to a racial mnority. That failure is
fatal to a Title VII conplaint.

38. Title VII protects only enpl oyees, and not i ndependent

contractors. See Broussard v. L. H Bossier, Inc., 789 F.2d

1158, 1160 (5th Cir. 1986). Likew se, independent contractors
are not protected under Chapter 760, Florida Statutes.

39. The Eleventh Crcuit has deened the foll ow ng econom c
reality factors relevant in determ ning whether one is an
i ndependent contractor or an enployee: (1) the kind of
occupation, with reference to whether the work is usually done

under the direction of a supervisor or is done by a speciali st
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wi t hout supervision; (2) the skill required in the particular
occupation; (3) the source of the tools and equipnent; (4) the
| ocation of the work; (5) the nethod of paynent; (6) the nmanner
in which the work relationship is termnated; (7) the provision
of enpl oyee benefits; (8) whether the work is an integral part
of the business of the "enployer”; (9) the tax treatnent of the
hired party; and (10) the intention of the parties. See

Nati onwi de Mutual Ins. Co. v. Darden, 503 U S. 318, 323-24, 112

S. . 1344, 117 L. Ed. 2d 581 (1992); 4139 Mynt., Inc. v. DOL &

Enpl., 763 So. 2d 514, 517 (Fla. 5th DCA 2000).

40. Applying the factors identified in the cases cited
above to the totality of circunmstances established by the
evidence of this case, the preponderance of the evidence clearly
denonstrated that Petitioner qualifies as an i ndependent
contractor and not an "enpl oyee" of Respondent.

41. First, on June 1, 1996, Petitioner voluntarily entered
into a witten agreenent identifying hinself as an "independent
contractor” with both Respondent and Town and County Hospital to
specifically provide only el ectroencephal ographi c (EEG
techni cal services on an on-call basis.

42. Second, the intent of the parties to treat their
working rel ationship as that of an i ndependent contractor.
Petitioner perforned, on-call, technical EEG tests for

Respondent's patients on a per case basis and billed Respondent
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for his services on a per case, per patient basis. These
"services on a per case, per patient basis" were continued for
the duration of the parties' relationship, fromJune 1, 1996,
t hrough February 2001.

43. Third, Respondent used an IRS 1099 formto pay
Petitioner for his "services on a per case, per patient basis.”
Petitioner did not request, and Respondent did not w thhold
federal taxes, states taxes, social security taxes or workers'
conpensation taxes fromPetitioner's pay.

44. Fourth, benefits afforded Petitioner by Respondent
consi sted only of a discount for food consuned in Respondent's
onsite cafeteria and flu inocul ati ons.

45. Fifth, Petitioner was required to, and did, secure and
mai nt ai n personal independent professional liability insurance.

46. Sixth, Petitioner, as a specialist, performed EEG
techni cal services wi thout direct supervision by Respondent.

47. Seventh, at all times material, Petitioner was
eligible to perform EEG technical services for other hospitals
or custoners. Indeed, the 1996 contract included, as another of
Petitioner's client, Town and Country Hospital of Tanpa,

Fl ori da.
48. Eighth, Respondent provided the EEG equi pnent for

Petitioner to performhis EEG technical services.
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49. N nth, the work relationship was tern nated by
Respondent only after conplaints were received frompatients and
nursing staff and the | ack of proper nai ntenance and upkeep of
Respondent's EEG equi pnment. Thereafter, Petitioner was afforded
an opportunity to bid anew for the independent contract work and
refused to do so.

50. Tenth, after Petitioner's refusal to bid, Respondent
retai ned the services of another specialist to perform EEG
techni cal services on EEG equi pnent owned by Respondent.

51. Petitioner failed to establish, by evidence in the
record, that at any tinme material that he was an "enpl oyee" of
Respondent .

52. Having failed to establish, by the evidence of record,

a prina facie case of discrimnation, Petitioner's Petition for

Rel i ef nmust be dism ssed, and the di sm ssal rendered noot al
ot her pending notions of the parties.

RECOVIVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Florida Conmm ssion on Human Rel ations
enter an Order DISM SSING the Petition for Relief filed by

Petitioner, Kamal Assily.
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DONE AND ENTERED this 16th day of March, 2005, in

Tal | ahassee, Leon County, Florida.

~

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
Division of Adm nistrative Hearings
this 16th day of March, 2005.

ENDNOTES
1/ The 1996 agreenent provided, in material part:

This Agreenent entered this 1st day of June 1996, by and between
the KAMAL ASSILY, hereinafter referred to as the "CONTRACTCR, "
and MEMORI AL HOSPI TAL OF TAMPA, Tanpa, Florida, hereinafter
referred to as the "HOSPI TAL," and TOWN & COUNTRY HOSPI TAL,
Tanpa, Florida, hereinafter referred to as the "HOSPI TAL."

=

Contractor shall be Responsible for the follow ng:

A. Perform EEG procedures.

B. Docunent performance of the EEG

C. Uilize hospital equi pnment and supplies.

D. Provide thirty (30) days witten advance notice upon
termnating this agreenent.

2. The Hospital shall be responsible for the foll ow ng.
A.  Provide contractor exclusive non-conpete status.
B. Apply a basic fee schedule as proposed by the contractor,

herewith, and agree to accept charges for any additional and al
servi ces provided by contractor
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C. Conpensate contractor within reasonable tine.

D. Treat this agreenment and its terns confidentially.

E. Provide thirty (30) days witten advance notice upon
term nating this agreenent.

3. APPLI CABLE LAW

Thi s agreenment shall be governed by and construed in accordance
with the laws of the State of Florida.

4. PARTI ES BOUND

Thi s agreenment shall apply to and bind the parties hereto,
together with their respective heirs, successors, and assigns.

5.  MODI FI CATI ON

Any nodifications, additions, or deletions fromthis agreenent
must be in witing and signed by both parties.

6. ARBI TRATI ON

Di sputes arising out of this agreenent shall be addressed to
bi ndi ng arbitration.

7. TERVMS OF THI S AGREEMENT

This agreenent shall be in effect for twelve nonths fromthe
date first witten above.

I N WTNESS WHEREOF, the parties hereto have caused this
agreenent to be executed on the day herein above first witten.

FOR THE CONTRACTOR FOR MEMORI AL HOSPI TAL OF TAMPA AND TOMNN &
COUNTRY HOSPI TAL

By: [/s/ (Petitioner's signature)
By: (bl ank-no signature)

PROPOSED BASI C EEG FEES FOR MEMORI AL & T&C HOSPI TALS (Hospit al
fiscal year 1996-1997)
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Routine EEG ------------------- e $35. 00
VWknd, holiday, stat, before & aftr hrs EEG ----- $45. 00
Intra-operative EEG -----------------------~------ $200. 00
Deat h recordi ngs & EEG requi ri ng neds/ sedati ons--%$45. 00

* * *

FOR THE CONTRACTOR
[ SI _Kamal Assily

2/ In 2000, the identical agreenent provided, in material part,
this Agreenent entered this 29th day of Decenber 2000, by and
bet ween the KAMAL ASSILY, hereinafter referred to as the
"CONTRACTOR, " and MEMORI AL HOSPI TAL OF TAMPA, Tanpa, Florida,
hereinafter referred to as the "HOSPI TAL," but, restricted
performance to only intra-operative EEG at conpensation rate of
$200. 00 per case. It is noted that each witten agreenent
contained only the signature of Petitioner and none contained a
signature of Respondent's Agent. It is also noted that
Petitioner accepted each such agreenent as binding, wthout the
signature of Respondent's agent, perforned thereunder, invoiced
Respondent, and was paid for services rendered. By his conduct,
Petitioner accepted the docunents as bindi ng agreenents and
cannot now di savow his past performance and acceptance of the
ternms and conditions thereof.

COPI ES FURNI SHED,

Kamal Assily
Post O fice Box 3446
Tanpa, Florida 33601-3446

Deni se Crawford, Agency Cerk

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Robert W Horton, Esquire

Bass, Berry & Sins, PLC

315 Deaderick Street, Suite 2700
Nashvil |l e, Tennessee 37238

28



Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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